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VIRGINIA: IN THE CIRCTIIT COT]RT X'OR TIIE CITY OF'CIIARLOTTESVILLE

CHARLOTTESVILLE AREA X'ITNESS CLTIB
OPERATORS ASSOCIATION, et al.,

Plaintiffs,

v.

CHARLOTTESVILLE CITY COUNCIL et al.,

Defendants.

)
)
)
)

Case No. CL2010-165

BRIEX' IN SUPPORT OF' THE DEMURRER OF' DEF'EIIDAIITS
CHARLOTTESVILLE CITY COUNCIL AI\D MAURICE JOiYES

NOW COME the Defendants Charlottesville City Council and Maurice Jones,

hereinafter "Defendants", by counsel, and in support of their Demurrer to the Complaint

filed herein state as follows:

I. INTRODUCTION

A. The relevant facts as alleged by the Plaintiffs.

In2007 the Piedmont Family YMCA, Inc. (hereinafter "YMCA") approached the

City of Charlottesville about a potential parbrership that would allow the YMCA to build

a fiüress and recreation center within Mclntire Park. (Complaint Par. l3). In response

the Charlottesville City Council directed Cþ staff to advertise and seek competitive

proposals for a lease of approximately 3 - 5 acres of property within Mclntire Park, as

souglrt by the YMCA. " (Complaint Par. 15 - I7). The advertisement, which was

published in the Charlottesville Daity Progress on October 4ú and L\ú,2007 , sought bids

from'þersons interested" in developing and operating a non-profit fitness and recreation

center of approximately 70,000 square feet for the benefit of the citizens of



Charlottesville. The advertisement further noted that a public hearing would be held and

that any person could appear to express their view on the proposed lease, which was

available for inspection in the office of the City's Clerk of Council. (Complaint Par. 18 -
19; Plaintiffs' Exhibit 5).

The YMCA was the only party to submit a proposal in response to the City's

advertisement, and on December 17, 2007 the City Council passed an ordinance

awarding the lease to the YMCA. (Complaint Par.25; Plaintiffs' Exhibit 8). There are

no allegations in the Complaint that any of the Plaintiffs (l) submitted a proposal for the

lease; (2) objected to the terms of the advertisement for the lease; (3) sought an

interpretation as to whether they were qualified to submit a proposal in response to the

advertisement; (4) appeared at the advertised public hearing to express their opinion on

the lease; or (5) took any action in response to the bidding procedure and award of the

lease to the YMCA dwing the approximately 2 Yz years between the advertisement and

the filing of their Complaint.

B. The statutory frameworlc

Under Virginia law a municipal corporation may not lease its real property for a

term in excess of forly years. Vireinia Const. Art. Vil, Sec. 9; Virginia Code sec. 15.2-

2100 (B). If the proposed lease will be for a term in excess of five years, the city or town

must, "after due advertisement, publicly receive bids therefore, in such manner as is

provided by Sec. 15.2-2102, and shall then act as may be required by la#'. Virginia

Code sec. 15.2-2100 (B). Section 15.2-2102 sets forth the procedure for receiving and

accepting bids, and vests considerable discretion in the local governing body when

awarding a lease of public property. Reflecting the legislative nature of granting such a



lease, section 15.2-2102 provides that a city or town council "may reject a higher bid and

accept a lower bid from a responsible bidder and award the franchise, right, lease or

privilege to the lower bidder, if, in its opinion, some reason affecting the interest of the

city or town makes it advisable to do so . . . " .

State law does not dictate what must be placed in the advertisement for a lease in

excess of five years, nor does it limit the municipality's discretion in prescribing the

terms and conditions of such a lease. See, e.g., Vireinia Code sec. 15.2-1810

(authorizing any locality to lease 'to any responsible person" land for a swimming pool

and related improvements, with o'the terms and provisions of any such lease

prescribed by the governing body). The Plaintiffs have not alleged a violation of any of

the constitutional or statutory procedural requirements applicable to the lease of public

ploperty.

II. TIIE PLAINTIX'F'S HAVE FAILED TO ALLEGE FACTS IN COUNT I OF
THEIR COMPLAINT SUX'FICIENT TO SHOIV ARBITRARY 9R CAPRICIOUS
tcrroN nv rur ngr

EOUAL PROTECTION

The Cþ's advertisement for the lease st¿ted that the lease would be for the

purpose "of developing and operating a non-proflrt fitness and recreation center". In

Count I of their Complaint the Plaintiffs allege that requiring the center to be operated on

a non-profit basis was arbitrary and capricious, and a violation of due process and equal

protection. The corporate Plaintiffs, for-profit entities, are apparentþ asserting a

fundamental right to use public park property for their own private financial gain.

The principles governing a circuit court's consideration of a demurrer are well

established. "A demurrer tests the legal sufficiency of a pleading and can be sustained if



the pleading, considered in the light most favorable to the plaintitr, fails to state a valid

cause of action." Kitchen v. City of Newport News,275 Ya. 378,385, 657 S.E.2d 132

(2008), quoting Welding. Inc. v. Bland Countv Service Authority,26l Ya.218,226,54t

S.E.2d 909 (2001). The complaint must allege sufficient facts to constitute a o'foundation

in law" for the judgment sought, and not just conclusions of law. Kitchen, 275 Ya. at

385. While all reasonable factual inferences fairly and justly drawn from the facts

alleged must be considered in aid of the pleading, a demurrer does not admit the

correctness of the pleader's conclusions of law. Dodge v. Trustees of Randoþh-Macon

Woman's College, 27 6 Y a. t, 5, 661 S.E.2d 80 1 (2008).

A. Ptaintiffs have failed to allege facts showing a deprivation of property without
due process of law.

The Ptaintiffs allege that they suffered a deprivation of property in the form of a

ooloss of profits" without procedural due process of law. (Response to Motion for Bill of

Particulars, Par. 3). Plaintiffs have cited both the state and federal constitutions, but

because the due process protections afforded under the Virginia Constitution are co-

extensive with those of the federal constitution, the same analysis applies to both.

Shivaee v. Commonwealth ,270Ya.112,179,613 S.E.2d 570, cert. denied546 U.S. 1005

(2005).

In cases alleging a denial of property without due process of law a two-step

inquiry is employed. 'oThe first inquiry is whether the interest is a property interest

protected by procedural due process guarantees; if so, the second is whether the

procedures prescribed or applied are sufficient to satisfr the due process 'fairness'

standard." McManamav. Plunk,250Ya.27,34,458 S.E.2d 759 (1995);see also Sunrise

Corp. of Mynle Beach v. Ciqv of Myrtle Beach- 420 F.3d 322, 328 (4th Cir. 2005), cert.
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denied,547 U.S. 1039 (2006) (to establish a violation of procedural due process, the

plaintiffmust show that (l) he had a property interest (2) of which the defendant deprived

him, (3) without due process of law). 'In this case the Plaintiffs have failed to allege the

deprivation of a constitutionally protected property interest, even if the allegations of the

Complaint ¿re assumed to be true.

For purposes of the Due Process Clause, protected propert¡r interests cannot be

created by the Fourteenth Amendment itself, but rather must be created or defined by an

independent source such as state law - rules or understandings that secure certain benefits

and that support claims of entitlement to those bene ts. Board of Resents v. Roth. 408

U.S. 564, 576-77 (1972); Countv of Giles v. Wines,262 Ya. 68, 75, 546 S.E-2d 72I

(2001). In order to have a properfy interest in a benefit a person must have more than a

mere 'bnilateral expectation of if' or abstract need or desire for it. Equitv in Athletics.

Inc. v. Deparbnent of Education, 

-F.3d 
,2011 U.S. App. LEXIS 4493 (4th Cir.

2011). To claim a protected property interest the claimant must have a "legitimate claim

of entitlement" to the benefit. Board of Regents v. Roth , supra, 408 U. S. at 577 .

A tegitimate claim of entitlement to a benefit, whether it be a permit, a land use

approval, or a lease of public property, arises only when the government has virtually no

discretion to deny the benefit. In Biser v. Town of Bel Air , ggl F.2d 100 (4th Ct.), cert.

denied,510 U.S. 364 (1993), the plaintiff alleged a denial of due process when he was

denied a special exception that would have allowed him to construct two commercial

office buitdings. After noting that the plaintiff must possess a cogmzable property

interest, rooted in state law, in the lost benefit, the court held as follows:

We do not believe that Biser held a property interest in the special exception

before it was granted by the Board. A property interest requires more than a



*unilateral expectation" that a permit or license will be issued; instead there must
be a "legitimate claim of entitlemenf'. . . In applying this standard of entitlement,
we have held that if a local agency has "any significant discretion" in determining
whether a permit should issue, then a claimant has no legitimate entitlement and,
hence, no cognizable property interest Here the Board of Appeals had
significant discretion in deciding whether to grant Biser's application for a special
exception. In making its decision, the Board had to determine whether granting
the exception'\vould adversely affect the public health, safety, security, morals or
general welfare, or would result in dangerous traffic conditions or would
jeopardize the lives or property of people living in the neighborhood . . . It is
difficult to imagine a more flexible standard.

The City's discretion in determining the beneficiary of a lease of public park land is at

least as great. Pursuant to Yirsinia Code sec. 15.2-2102, the City may reject a proposal

"if, in its opinion, some reason affecting the interest of the city or town makes it

advisable to do so". State law provides frirther that the City "shall have the right to reject

any and all bids and shall reserve this right in the advertisemenf'. Virginia Code sec.

t5.2-2101.

Similarlyf unsuccessful bidders on public contracts do not have a protected

property interest when the award of the contract is discretionary:

The majority of decisions addressing due process claims brought by disappointed
bidders, including one from the Fourth Circuit, have held that unsuccessful
bidders for public contacts have no protected property interests. . . . In reaching
the conclusion that the laws compelling competitive bidding do not support the
finding of a properly interest for the disappointed bidder, courts have focused on
the degree of discretion granted under state law in awarding public contracts . . .

The Fourth Circuit has interpreted this language from Roth to instruct that a
cognizable property interest exists only where the state actor's discretion is
narrowly circumscribed.

ROK Brothers. Inc. v. Baltimore County, _ F.Supp.2d _,2010 U.S. Dist. LEXIS
37439 (D.Md.2010).

Admittedly, in this case the Plaintiffs do not claim to be unsuccessful bidders for

the lease, but rather that they were somehow precluded from submiuing a proposal for

the lease because of their'ofor profit" status. For purposes of due process analysis that is
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a distinction that is of no legal consequence. In Club Italia Soccer & Sports

Organization. Inc. v. Charter Township of Shelby. 470F.3d,286 (6tt'Cir.2006), the

plaintiffalleged that the Township violated due process and equal protection by accepting

a soccer complex development proposal from a for-profit corporation, without first

granting the plaintifl a non-profit sports organization, the opportunity to submit a bid on

terms equal to those granted to the for-profit corporation. Relying on prior precedent the

court summarily rejected the plaintiff s due process argument:

Plaintiff argues that since it is not a disappointed bidder, the proper inquiry is not
whether Plaintiff had a property interest in the governrnent contract but whether
Plaintitr had a property interest n the right to bid itself. . . . Plaintiff asserts that
the "invitation to compete" created a property interest in the right to bid itself, so
there existed a protected property interest. While we agree that this is the proper
inquiry, we are unpersuaded by PlaintifPs argument. In TriHealth Inc., this Court
rejected the identical argument and concluded that the plaintiff in that case had
not alleged a protected property interest.

470F.3dat297 (Emphasis in original; citations omitted).

Last, the Plaintiffs allege that their "affected property interest was the loss of

profrts", citing Norwood v. Bain, 143 F.3d 843 (4th Cir. 1998).1 The United States

Supreme Court has determined, however, that oobusiness in the sense of the activity of

doing business, or the activity of making a profit is not property in the ordinary sense",

and thus is not a property interest protected by the due process clause. College Savines

Bank v. Florida Prepaid Postsecondary Education Expense Board, 527 U.S. 666, 675

(1999); accord, Olesen v. Morsan, _ F.Supp.2d _,2009 U.S. Dist. LEXIS 57779

' Plaintiffs' reliance on the Norwood decision is curious, in that the case does not involve the Due Process
Clause nor the definition of property interests. The decision recites the proposition that lost profits are an
element of damages for an unconstitutional search and seizure under the Fourth Amendment. The opinion
cited by Plaintiffs was also a panel decision in the Fourth Circuit which was subsequently vacated for
rehearing en banc. 

^See 
Norwood v. Bain, 166 F.3d 2ß (4ù Cir. 1999).



(N.D.N.Y. 2009); Tuchman v. State of Connecticut, 185 F.Supp.2d 169, 174 (D. Conn.

2002).

For the reasons cited herein, the Plaintiffs have not alleged the existence of a

cognizable properfy interest, and the Defendants' Demurrer to the Due Process claim

should be granted.

B. Plaintiffs have failed to allege facts showing an unconstitutional denial of equal
protection.

The Plaintiffs also allege that the City violated the Equal Protection Clause by

stating that the lease was for the development and operation of a non-profit fitness and

recreation center. The Plaintiffs do not allege that the non-profit classification affected a

suspect class or infringed upon a fundamental right. As stated by the Court in Etheridee

v. Medical Center Hospitals,237 Ya. 87,104,376 S.E.2d 525 (1989):

To withstand an equal protection challenge, a classification that neither infringes
upon a fundamental right nor creates a suspect class must satis$ the oorational

basis" test. . . . The rational basis test is satisfied "if ttre legislatue could have
reasonably concluded that the challenged classification would promote a
legitimate state purpose" . . . . Consequently, a classification will not be ruled
unconstitutional merely because it causes some inequality or some discrimination.

(Citations omitted); see also Cox Cable Hampton Roads. Inc. v. City of Norfolk,247 Ya.

64, 68, 439 5.8.2d366 (1994) (in applying the rational basis test, 'lve consider whether

any state of facts reasonably may be conceived for the statutory classification").

Legislative distinctions between for profit and non-profit endeavors or entities are

not only reasonable, they are, in the words of the Virginia Supreme Court, common. In

rejecting an equal protection challenge to state legislation that authorized loans for

students attending certain nonprofit institutions, the Court in Miller v. Ayers,2l3 Ya.

251,265,191 S.E.2d 261 (1972) held as follows:



It is commonplace, however, for government to make distinctions between those

in business for a profit and those who have eleemosynary motives . . . It is
certainly rational. and therefore compatible with the Equal Protection clause. for
government to pwsue a policv which does not funnel state loans into the hands of
students who. attendine instiflrtions conducted for profit. necessarily are payrng

tuition fees set at a level which makes possible that profit. @mphasis added).

See also Thurmond v. Block, 640 F. Supp. 588 (V/.D. Tenn. 1986) (upholding the

limitation of certain federal food stamp benefits to nonprofit group homes, noting that

"by their very nature for profit institutions exist to create profits, nonprofit institutions do

not".); European Connections & Tours. Inc. v. Gonzales, 480 F. Supp. 2d 1355, 1378

(N.D. Ga.2007) (legislative classification based on non-profit / for-profit entity upheld);

Club Italia Soccer & Sports Oreanization. Inc., supra,470 F.3d at298-99 (rational basis

for treatment of non-profit sports organization).

The Plaintiffs in this case complain that 'the Cþ Council did not provide any

reasons as to why" it required the lease to be used for the development and operation of a

non-profit facility, and assert that '\vithout any such justification" the decision was

arbitrary and unconstitutional. (Complaint Par. 37 - 38). The notion that a local

goveming body must speciff the "justifications" for its legislative classifications,

presumably so that they may be subjected to judicial review, is completely conhary to the

concept of separation of powers, and to well-established federal and state precedent.

After noting that respect for the separation of powers was "an essential element of our

constitutional system", the Court in Advanced Towing Co.. LLC v. Fairfa¡r Board of

Supervisors,2S0Va. l87,l9l,694S.E.2d62I,cert. denied, 

-U.S.-, 
131 S.Ct.524

(2010) recognized that "considerable deference must be accorded by the courts to

legislative policy choices":
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Equal protection is not a license for courts to judge the wisdom, fairness, or logic
of legislative choices. In areas of social and economic policy, a statutory

classification that neither proceeds along suspect lines nor infringes fundamental

constitutional rights must be upheld against an equal protection challenge if there

is any reasonably conceivable state of facts that could provide a rational basis for
the classification. . . . A legislative choice is not subject to courtroom factfinding
and may be based on rational speculation unsupported by evidence or empirical
data.

(Citations omitted); see also United States Retirement Board v. Fritz, 449 U.S. 166, I79,

66 L.Ed. 2d 368, 101 S.Ct. 453 (1930) (where . . . there are plausible reasons for

flegislative] action, our inquiry is at an end. It is, of course, constitutionally irrelevant

whether this reasoning in fact underlay the legislative decision."); Baltimore Gas and

Electric Co. v Heintz , 760 F.2d 1408, 1424 (4t' Ct.), cert. denied 474 U.S. S47 (1935)

(Where there is no evidence bearing on the actual pu{pose for a legislative classification,

our analysis necessarily focuses on the suggestions of counsel).

For the reasons cited herein, the requirement that the lease be used for a nonprofit

recreation center had a rational basis, and the Defendants' Demurrer to the Equal

Protection claim should be granted.

C. Plaintiffs have failed to allege facts showing that City Council's preference for a

non-profït recreation center in a City park was arbitrary and capricious, or
exceeded the scope of the authority of City Council.

An allegation that Cor¡ncil action was arbitary and capricious is no more than a

restatement of an equal protection challenge when the "rational basis" test is applicable.

Since a rational basis did exist for Council's action - relying on a distinction that is

"commonplace" in government action - the Plaintiffs' claim of arbitary action must also

fail.

All ordinances carry o'a strong presumption of constitutionali!t''. Cox Cable

Hampton Roads. Inc. , supra,247 Ya. at 68. Legislative bodies have wide discretion in

t0



determining the best interests of the public, and a legislative enactment must be sustained

unless "it is clearly arbitrary and unreasonable, having no substantial relation to the

public health, safety, morals, or general welfare. City of Charlottesville v. DeHaan, 228

Va. 578, 583-84, 323 S.E.2d 131 (1934). The Plaintiffs in this action may believe that

they could have constructed a "superior" or "more upscale" or "advanced" facility that

would have been available on "more favorable tenns". (Complaint Par. 33 - 36). Stated

alternatively, the Plaintiffs seem to be saying that one of them would have been a better

choice than the YMCA. Regardless of how sincere they may be, those beliefs do not a

cause of action make.

What the Plaintiffs mean by their allegation that City Council exceeded its

authority is not clear. Council clearly had the authority to lease its real property, and the

governing statute, Va. Code sec. t5.2-2102, gives a locality almost unlimited discretion

in selecting a lessee. The observations of the Court in Citv of Danville v. Hatcher. l0l

Ya.523,530-31, 44 S.E. 723 (1903} are perhaps most apropos:

The language in which the grant of power is couched in this case is unmistakable,

and too plain to admit of elucidation. It leaves it absolutely within the control of
the Council to determine whether they will wholly suppress or grant the privilege,

subject to such restrictions as they may see fit to impose. V/ithin the sphere of
their delegated powers, municipal corporations have as absolute contol as the

General Assembly would have if it had nevff delegated such powers and

exercised them by its own enacünents, and the courts can no more interfere with
the acts of the one than the other. To pennit such interference would be to deny

the existence of a discretionary power, and tansfer its exercise from one

coordinate branch of the govenrment to another.

The Plaintiffs have failed to allege facts showing that the enactrrent of the ordinance

granting the lease to the YMCA was arbiûary or capricious, or beyond the authority of

the Cþ Council.
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THEIR COMPLAINT SUFFICIENT TO SHOW A VIOLATION OX'THE
vrRGrl¡-IA PUBLIC PROçIIREMENT ACT.

At the September 17,2007 Cþ Council meeting City staff sought and received

Council's permission to seek competitive proposals for the lease of land in Mclntire Park

for a fitness and recreation center. At that time City staff noted that the operation of the

recreation facility, and any programs, classes or activities on the leased premises, would

be conducted in accordance with a "IJse Agreemenf'executed by the City and"the lessee.

As described by City staff the Use Agreement would, at a minimum:

o Identify the potential users of the facility, including whether the lessee adheres to

a policy of non-discrimination;
o The hours of operation of the facility;
r The management structure of the lessee;

o A description of the core functions, activities and programs to be conducted at the

facility;
r The proposed membership, program or activity fee structure and the availability,

if any, of financial aid or scholarships;
o The Íuütner in which City residents will be advised of and encouraged to

participate in recreational opporhrnities at the facility;
o A general description of how the facility will be integrated as a component of the

larger Mclntire Park;
o The availability of the facility for use by students and athletic teams at

Charlottesville High School; and,
o How the lessee envisions individual and group transportation to and from the

facility and any desired joint parking arrangement.

(Plaintiffs' Exhibit 4, pg.2). A draft Use Agreement was in fact prepared and included

with the draft gfound lease at the time it was advertised for proposals.

In Count II of their Complaint the Plaintiffs assert that the Use Agreement for the

facility which would be constructed by the YMCA under their ground lease with the City

should have been subjected to a competitive bidding process under the Virginia Public

Procgrement Process (even though the Use Agreement \¡ras an integral part of the

competitive process for the ground lease). The factual basis for the Plaintiffs' argument

T2



is that under the Use Agreement "üre YMCA agfees to provide all City residents access

to the facility at rates well below those available to the general public"2 (Complaint Par.

47), and the City also procured "the right to acquire exclusive use of a portion of that

space" (Complaint Par. 50).

In actuality the Use Agreement executed by the Cþ and the YMCA merely sets

forth the monthly membership rates and daily admission fees for various age groups 4t

the time of the opening of the facility, and provides a structure for financial assistance for

low income families and individuals. Under ttre Agreement the Lessee retains the right to

establish membership categories, and membership, daily admission, class and progr¿ìm

fees, and to modifu the criteria for financial aid. (Plaintiffs' Exhibit 7,Par.7'8) With

regard to the allegation that the City can acquire "exclusive use" of the premises, the Use

Agreement merely states that if the City contributes $1.25 million for a competitive

swimming pool at the facility, the Charlottesville High School swim team will have

"priority access" for practices up to two hours immediately after school classes end

during the high school winter swim season (Plaintiffs' Exhibit 7,Par. t2).

Defendants respectfully submit that the Court's decision in the companion case of

Charlottesville Area Fitness Club Operators Association" et al. v. Albemarle Countv

Board of Supervisors- et a1., Case No. 003CL10000365-00, is dispositive of the

Plaintiffs' Count II claim in this case. Specifically the Court's Order in that case states,

inter alia,that Albemarle County was not required to procure the services to be provided

to County residents pursuant to the Use Agreement under the Virginia Public

Procurement Act, and the County had the implied power r:nder Va. Code sec. 15.2-953

2 Defendants aÍe not aware of what the "rates available to the general public" will be, since the facilþ has

not even been built yet.
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(A) to make conûacts, such as the Use Agreement, to govern the terms and conditions of

its donation or appropriation. The Use Agreement contemplates a $1.25 million capital

contribution ûom both the City and Albemarle County for a competitive swimming pool,

and that type of contribution, from either locality, is specifically authorized by Virginia

Code sec. 15.2-953 (specifically identiffing nondenominational YMCAs as eligible

recipients of charitable contributions from local governments).

The inapplicability of the Virginia Public Procurement Act under the facts of this

case is even clearer with regard to the City. The Use Agreement is an attachment to the

Ground Lease between the City and the YMCA, and its terms are incorporated by

reference into the lease. A draft Use Agreement was advertised as a component of the

lease. By its terms the Public Procurement Act govenß the procurement of goods and

services, and is not applicable to the sale or leasing of real property. R.I.S.E.. Inc. v.

Ka>,,768 F.Supp. ll4l, 1144 (E.D. Va. 1991), affd withaut op.,977 F.zd 5n gh

Ctr.1992).

It is also unclear how the City is procuring a "service" by merely including in the

Use Agreement the opening day membership fees and charges, and a schedule for

scholarship eligibility. 
^See 

Virginia Code sec. 2.2-4301 (defining "services" r:nder the

Virginia Public Procwement Act as "any work performed by an independent contactor

wherein the services rendered does not consist primarily of acquisition of equipment or

materials, or the rental of equipment, materials and supplies"). By citing the membership

fees the Plaintiffs seem to be alleging that the Cþ was 'þrocuring" private fitness or

recreation club memberships for its residents, and should have done so through the

issuance of a request for proposals. The Plaintiffs have not identified the source of the

t4



City's authority to procure that type of "seryice" for its residents. ,See Arlington Countv

v. White, 259 Ya.708, 528 S.E.2d 706 (2000) (locality lacked the authority to provide

health insurance benefits to the domestic parbrers of its employees).

Since the transaction complained of was not, as a matter of law, subject to the

requirements of the Virginia Public Procurement Act for the reasons cited herein, the

Defendants request that their Demurrer to Count II of the Complaint be granted.

IV. îHE PLAINTIIIIIS IIAVE FAILED TO ALLEGE FACTS SUTIFICIENT TO
SIIOW TIIAT ANY.OF THEM IIAVE LEGAL STANDING TO CIIALLENGE

THE ACTIONS COMPLAINED OF.

A. PlaintiffCharlottesville Area X'itness Club Operators Association lacks standing
to challenge the City's award of the ground lease and use agreement

The Charlottesville Area Fiûress Club Operators Association (hereinafter

o'Association") is described in the Complaint as "an unincorporated association composed

of the other three listed plaintiffs, who are for-profit fitress providers in the Albemarle-

Charlottesville area" (Complaint Par. l). The Complaint contains no allegations

describing how the Association was harmed by the actions of the Defendants, nor even

that the Association wrrs in existence at the time of the actions complained of. It appears

that the Association is bringing suit in a representative capacity on behalf of its three

member health clubs.

It is well-established in Virginia that ooan individual or entity does not acquire

standing to sue in a representative capacþ by asserting the rights of another, unless

authorized by statute to do so". W.S. Cames. Inc. v. Board of Supervisors of Chestetfield

County, 252 Ya. 377, 383,478 S.E.2d 295 (1996) (a homebuilders association that

neither built houses nor paid building permit fees did not have standing to file a

declaratory judgment action seeking invalidation of county ordinances that increased
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building permit fees); see also Pearsall v. Virginia Racing Commission , 26 Y a. App. 37 6,

383, 494 S.E.2d S79 (199S) ("Virginia holds that an association is not the alter ego of its

individual members . . . Virginia recognizes representational standing only when it is

specifically authorized by the legislature").

While Virginia Code sec. 8.01-15 allows unincorporated associations to sue or be

sued, there is no statutory authority for the Association to file suit on behalf of its

members. The Association therefore lacks standing.

B. The three individual Plaintiff health clubs lack standing to challenge the

City's award of the ground lease and use agreement-

In Count I of the Complaint the Plaintiffs allege that they are "aggrieved parties"

because the public notice requesting bids for the lease of property within Mclntire Park

stated that the lease would be for oothe purpose of developing and operating a non-profit

fitness and recreational center". (Complaint Par. 32,38 and 39). The notice specifically

stated that all "interested parties are invited to submit bids for the lease" of the property.

@laintiffs' Exhibit No. 5). Any of the Plaintiffs could have submitted a bid for

consideration but were either unaware of the opportunity to do so, or were simply

unwilling to submit a proposal that did not allow them to profit from their efforts.

To establish standing the Ptaintiffs must show an immediate, pecuniary, üd

substantial interest in the litigation, and not a remote or indirect interest. \Mestlake

Properties. Inc. v. 'Westlake Pointe Property Owners Association. Inc. ,273 Ya. I07, 639

S.E.2d 257 (2007). As stated by the Court in Cupp v. Board of Supervisors of Fairfær

County, 227 Ya.580, 318 S.E.2d 407 (1984),

The concept of standing concerTrs itself with the characteristics of the person or

entity who files suit. The point of standing is to ensure that the person who

16



assefis a position has a substantial legal right to do so and that his rights will be

affected by the disposition of the case.

227 Ya. at 589 (emphasis added). For purposes of standing, "it is not sufficient that the

sole interest of [a] petitioner is to advance some perceived public right or to redress some

anticipated public injury when the only wrong he has suffered is in common with other

persons similarly situated'. Gra,y v. Vireinia Secretarv of Transportation,2T6 Ya. 93,

I02 n. 5, 662 S.E.2d 66 (2003). That principle is applicable in actions alleging a

violation of the Constitutioq and to claims for injunctive relief. "It is a fundamental

principle of constitutional law that one challenging the constitutionality of a statute or

ordinance has the burden of showing that he himself has been injured or threatened with

inju.y by its enforcement." Kenyon Peck. lnc. v. Zonine Administrator,2l0 Ya. 60, 63,

168 S.E.2d 1,I7 (1969); see also Riverton Inveshnent Com. v. Economic Development

Authority, 50 Va. Cir. 404, 4ll-4l2 (Warren Co. 1999) ("Persons or corporations

seeking to restrain the acts of public officials or corporations must have suffrcient title or

interest to enable them to maintain the suit . . . A private person who wishes to restrain an

offrcial must allege and prove damage to himself different in character from that

sustained by the public generally").

To establish standing the controversy must be based upon present rather than

futtrre or speculative facts. Citv of Fairfa>< v. Shanklin,205Ya.227,229,l35 S-E-2d773

(1964). The lack of any individualized harm to the Plaintiffs and the speculative nature

of their claims are perhaps best seen from the allegations of the Complaint itself.

According to the Plaintiffs, had the City allowed proposals for a for-profit facility within

Mclntire Pa¡k the City would have received "a bid from one or more of the Plaintiffs",

and these additional bids "may have contained a more upscale or advanced facility"
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(Complaint Par. 35 -36). The City may even have been able to attract an entity that was

"capable of constructing a superior facility which would be available to City residents on

the same or more favorable terms" (Complaint Par. 33). A request for proposals for the

Use Agreement, in the view of the Plaintiffs, should have been issued because it "would

ensure that the City was receiving the best value possible, as well as insr:ring that all

qualified vendors would have access to this business opportunity" (Complaint Par. 54).

While the Plaintiffs' desire to see the public have a more "upscale" facility in Mclntire

Park and for the City to get the "best value" for its invesfnent is laudable, the Plaintiffs

have not alleged how their rights will be affected by the disposition of the case. The

Complaint does not allege, and cannot allege, that any of the individual Plaintiffs were

entitled to receive the award of the lease. Even if they had submitted a bid, regardless of

whether the lease was limited to a non-profit f,acility, the City was not required to accept

any particular bid. In exercising this legislative function of awarding the lease City

Council could be guided solely by its perception of the public interest, and in any event

retained the statutory right to reject all bids. Virginia Code sec. 15.2'2102. See, e.g.,

City-V/ide Asphalt Pavins. Inc. v. Alamance County. 966 F.Supp. 395 (M.D. N.C. 1997)

(where the locality had broad discretion regarding the award of the contract, the plaintiff

lacked standing to question the award).

Last, Count II of the Complaint alleges that the City Council violated the Virginia

Public Procurement Act because the City "was required to issue a specific Request for

Proposal ("RFP') or an Invitation to Bid to determine if it could procure the same or

better services for its citizens at the s¿tme or a more competitive tate", and to ensure "that

the City was receiving the best value possible". (Complaint par. 53 - 54). Virginia law
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does not, however, recognize standing for a third parfy cause of action under the

Procurement Act. See Concemed Taxpayers of Brunswick County v. Countv of

Brunswick, 249 Y a. 320, 455 S.E.2d 7 12 (lgg5)

For the reasons cited herein, the allegations of the Complaint fail to allege that the

Plaintitrindividual health clubs have legal standing to pursue this action.

V. THE COMPLAINT F'AILS TO ALLEGE AI\"Y CLAIM AGAINST
DEFEI\DANT MAURICE JON -ES

The Defendants respectfully submit that Maurice Jones, in his official capacþ as

Cþ Manager, should be dismissed as a party to this suit for the following reasons: (1)

the addition of the City Manager is unnecessary as both Defendants are allegedly liable

under identical facts, (2) suing the City and the Cþ Manager in his official capacity

provides no additional benefit to the Plaintiffs and (3) the Complaint contains no

allegations that the City Manager was responsible for any of the actions which are the

subject of this suit, and seeks no relief against the Cþ Manager.

Defendants therefore request that the Court find that Maurice Jones is a misjoined

party,and that he be dismissed from this suit pursuant to Virginia Code sec. 8.01-5.

VI. CONCLUSION

For the reasons stated herein, the allegations of the Complaint, even if assumed to be

fue, fail to show that any of the Plaintiffs have standing to pursue this action, and fail to state

a claim upon which relief can be granted. Defendants Charlottesville City Council and

Maurice Jones therefore request that their Demurrer be granted and this action against them

be dismissed, and that the Defendants recover from Plaintiffs their costs expended in this

matter.
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Respectfully submitted,

CHARLOTTESVILLE CITY COUNCIL
MAURICE JONES

By Counsel

Allyson Manson-Davies, VSB # 42996
Deputy City Attorney
P.O. Box 911
605 East Main Steet
Charlottesville, VA 22902
Tel.: (434) 970-3131
Fær: (434) 9704422

Certificate of Service

I certifi that a true and correct copy of the Defendants' Brief in Support of their
Demr¡rrer was hand-delivered to Edward B. Lowry, Michie Hamlett Lowry Rasmussen &
Tweel PLLC, Counsel for Plaintif[s, 500 Court Square, Suite 300, Charlottesville, VA
22g02,onthe 28ú dayof March, 2010.
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