
VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF CHARLOTTESVILLE

CHARLOTTESVILLE AREA FITNESS CLUB )
()PERATORS ASSOCIATION, ATLAI\TIC )
coAST ATHLETIC CLUBS OF VIRGINIA,INC., )
GYM QUEST,INC. d/b/a GOLD'S cYM )
CHARLOTTESVILLE, and TOTAL )
PERFORMANCE SPORT AND FITNESS, LLC. )

Plaintiffs Case No. CL2010-165

v.

CHARLOTTESVILLE CITY COIINCIL and
MAURICE JONES, in his official capacity.

Defendants

MEMORANDUM IN OPPOSITION TO DEMURRER

COME NOW the Plaintiffs, Charlottesville Area Fitness Club Operators Association

("CAFCOA"), Atlantic Coast Athletic Clubs of Virginia, Inc. (" ACAC"), Gym Quest, Inc.

DlBlA Gold's Gym Charlottesville ("Gold's"), and Total Performance Sport and Fitness,LLC

("Total Performance"), by counsel, and submit their Memorandum In Opposition to Defendants

Demurrer.

INTRODUCTION

ln 2007, the Piedmont Family YMCA approached the Charlottesville City Council to

allow them to construct a fitness and recreational facility in Mclntire Park, on land owned

entirely by the City. However, legal constraints prevented the City from simply giving the land

to the YMCA. Instead, the City set up a façade to allow it to "lease" the land to the YMCA in

such a way that no other entity could compete. Because the YMCA was the only bidder, the City

could then grant them the lease for $1 per year without having to explain why it rejected bids of

thousands, or even tens of thousands, of dollars from any one of the Plaintiffs.



At their heart, Va. Code 15.2-2100 et seq. and2.2-4300 et seq. ("VPPA") exist to prevent

exactly that kind of favoritism, particularly where the favoritism results in a pecuniary loss to the

City, deprivation of a property right to individual businesses, and a loss of services to the

citizenry. By setting up the lease ordinance so that only a single entity, the YMCA, could bid on

the lease, City Council cost the City tens of thousands of dollars a year in lease payments, and

tens of thousands of dollars a year in business taxes. In addition, it directly damaged the Plaintiff

businesses by excluding them from this opportunity, and damaged the citizens by depriving them

of the improved services which would have been offered.

Plaintiffs have alleged that the Cþ lacked a rational basis for the restrictions placed in

the lease, as required by equal protection and to show that the restrictions were not arbitrary and

capricious. While the City has argued that a distinction between non-profits and for-profits have

at times been considered reasonable, it has failed to offer any justification for why that

distinction is rational here. Plaintiffs have alleged that the distinction is arbitrary, and was

constructed to ensure the YMCA would be the only bidder. Those allegations shift the burden to

the City to offer some rational basis for the distinction, a burden the City cannot meet, as

evidenced by their reliance on a general argument that a non-profilfor-profit distinction is

always rational.

STATEMENT OF FACTS

The City's summation of the facts as recited in the Complaint is accurate, with one

glaring exception: Defendants' brief states "the Charlottesville City Council directed City staff to

advertise and seek competitive proposals for a lease..." Defs'Brief, pg. 1, citing Compl. TT15-

17. Plaintiffs have never alleged that the City sought competitive proposals; instead, Plaintiffs

allege that the City went out of its way to ensure that only the YMCA would bid on any



proposed lease. Compl. fl14 ("pursue a lease agreement with the YMCA"); Compl. fl16 (lease

o'restricted" to a non-profit facility); Compl. fl20 ("public notice does not mention that the rent

will be only $l per year"); Compl. fl26 (negotiations between the YMCA and City pre-dated the

bid solicitation).

ARGUMENT

I. The Plaintiffs Have Standing to Bring This Action.
' At the heart of Plaintiffs claims are the allegations that, had the notice of the lease and

Use Agreement been done properly, the City would have attracted more than a single bidder on

what was essentially free land in the heart of Mclntire Park. In essence, the manner by which the

project was noticed and described, in addition to being contrary to law, was done to insure that

only a single entity would submit a bid.

As the Use Agreement demonstrates, both the City and the YMCA contemplate that a

significant number of residents will pay in excess of $500/year to belong to a fitness facility

located within Mclntire Park. Plaintiffs, already in the business of operating fitness facilities and

providing fitness and recreational services, would have likely been bidders had the City properly

noticed both the lease and Use Agreement. To the extent they would have submitted a superior

bid to that submitted by the YMCA, they would have been awarded both the lease itself as well

as the underlying contract to operate the facility and provide fiüress services. Va. Code ç 2.2-

4364 clearly contemplates that "potential" bidders are aggrieved parties where a contract for

services is unlawfully awarded. As potential bidders, Plaintiffs therefore suffered a cognizable

injury, and have standing to challenge the award of the lease and Use Agreement.

r. Standing of the Charlottesville Area Fitness Club Operators Association

Plaintiffs concede that, under current Virginia law, the CAFCOA cannot maintain suit in

a representative capacity, and is therefore properly dismissed as aparty to this lawsuit.
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b. The Individual Plaintiffs have a Justiciable Interest in the Outcome

"In order to have a Justiciable interest' in a proceeding, the plaintiff must demonstrate an

actual controversy between the plaintiff and the defendant, such that his rights will be aflected by

the outcome of the case." l4/. S. Carnes, Inc. v. Chesterfield County,252 Ya. 377, 478 S.E.2d

295 (1996); citing Code $ 8.01-184; Cupp v. Board of Supervisors,22T Va. 580, 589, 318 S.E.2d

407,411 (1984). Therefore, a justiciable interest is present whenever a plaintiff can show "that

his rights will be affected by the outcome of the case." Id.

The Virginia Supreme Court's ruling in Cupp v. Board of Supervisors,22T Va. 580, 318

S.E.2d 407 (1984) is instructive. The Court ruled that the Plaintiff had standing to challenge a

County ordinance, because the application of that ordinance to their land would have a negative

effect on the landowner's use of the property. More importantly, the Court discussed two of its

previous opinions on standing, County v. Southland Corp.,224Ya.514,297 S.E.2d 718 (1982)

and Henrico County v. F. & ll., Inc., 222 Y a. 218, 27 8 S.E.2d 859 (1 98 l).

In Southland, the County had attacked the plaintiff s standing, arguing that the plaintiff

lacked standing because it had never actually applied under the ordinance it was challenging.

The Court declared the plaintiff to have standing, as their interest in challenging the ordinance

was neither hypothetical nor abstract in that plaintiff 'ocontends that it is injured in conducting

[its] operations simply by being compelled to go through the special exception process" provided

for in the ordinance. 224 Va. at 521. Similarly, in F&W, the Court had upheld the standing of a

plaintiff to seek review by declaratory judgment of a zoning ordinance even though he was an

option-holder and not owner of affected property, stating that the interest in the viability of its

options was suffrcient to give it standing. 222Ya. 223-224. In summarizing its standing

jurisprudence, the Court in Cupp stated "[i]n asking whether a person has standing, wo ask, in



essence, whether he has a sufficient interest in the subject matter of the case so that the parties

will be actual adversaries and the issues will be fully and faithfully developed." 227 Va. at 589.

A case cited by the Defendants perfectly explains why the Plaintiffs have standing in

exactly this context. In Club ltølia Soccer & Sports v. Charter Tp. Shelby, 470 F.3d 286 (6th

Cir., 2006), the Plaintiff was a non-profit who was offered an opportunity to bid on the

construction of a soccer facility. The district court had dismissed the case on standing grounds, a

holding which the Sixth Circuit reversed.

Defendant's refusal to allow Plaintiff to bid on the contract allegedly caused it to
suffer an economic injury, since it precluded Plaintiff from being considered for a
lucrative contract. This Court has explicitly held that such an economic injury is
sufficient to confer standing upon a party.

Club ltalia, 470 F.3d at 294. The Sixth Circuit correctly recognized that being denied the

opportunity to bid constitutes an economic injury sufficient to confer standing.

The individual Plaintiffs have certainly alleged that their rights will be affected by the

City's actions and the Court's decision whether or not to void the lease and Use Agreement as in

violation of the VPPA. Such an order will require the City to properly notice both the lease

agreement and issue an RFP for the Use Agreement, at which time the individual Plaintiffs will

be able to submit bids that will be superior to the agreement reached with the YMCA. Compl.

tl35.t That the individual Plaintifß' rights will be affected by the Court's declaratory judgment

cannot seriously be contested, and is more than sufficient to confer sknding on Plaintiffs to

challenge the City's award of the lease and Use Agreement to the YMCA. In addition, as stated

t The City's only response to this allegation is to cite to Va. Code 15.2-2102 and claim that even had one or more of
the Plaintiffs submitted a bid for the lease, the Cþ would not have been required to accept it. While 15.2-2102 does

give a Cþ Council the right to reject the highest bid, it must give such a reason prior to passing the ordinance

authorizing the lease. That the City would have rejected a higher bid from one or more of the Plaintiffs is not better

than theoretical, given the allegations, and cannot be the basis to challenge standing.



above, to the extent the Court agrees that the Use Agreement was improperly awarded under the

VPPA, Plaintifß have standing pursuant to Va. Code $ 2.2-4364.

c. Plaintiff ACAC has Taxpayer Standing

Virginia law permits taxpayers to bring suit to refrain the government from any action

which is ultra vires. Gordon v. Fairfax County,207 Ya.827,153 S.E.2d 270 (1967). This

necessarily requires both that Plaintiffs be taxpayers in the locality, and that the action

challenged be ultra vires. While the Complaint does not specifically allege that Plaintiffs are

taxpayers of the City of Charlottesville, the Court can take judicial notice of the fact that Plaintiff

ACAC operates a facility in the City of Charlottesville. Chapter 30 of the Code of the City of

Charlottesville, by which the City assesses taxes against businesses, is sufficient to demonstrate

that at least one of the Plaintiffs are City of Charlottesville taxpayers.

III. Defendatsn Failure to Comply with Va. Code 15,2-2100 et seq and the VPPA violated
Plaintiffs' Due Process Rights

While it is true that not every violation of state law rises to a constitutional violation,

where a locality violates state law designed to ensure equal treatment and due process, that

violation does rise to the level of a constitutional violation. One of the stated pu{poses of the

VPPA is to ensure that "all qualified vendors have access to public business and that no offeror

be arbitrarily or capriciously excluded, it is the intent of the General Assembly that competition

be sought to the maximum feasible degree..." Va. Code2.2-4300(C). Va. Code 15.2-2100 et seq

has been interpreted similarly: "The lease of any municipal property, whether or not dedicated to

public use ... must be made pursuant to the notice and competitive bidding requirements of

$$15.1-307 through 15.1-310." 1989 Va. AG 125,126-127 (1989) (emphasis added).

Where, as here, the County chooses not to comply with the terms of a state law designed

to provide procedural protection to Plaintiffs and others similarly situated, that violation of state



law rises to a violation of procedural due process. "Procedural due process imposes constraints

on govemmental decisions which deprive individuals of ... "property" interests within the

meaning of the Due Process Clause of the Fifth or Fourteenth Amendment." Mathews v.

Eldridge, 424 U.S. 319 (197 6)

The VPPA creates a liberty or property interest in all "offerors" of the right of "access to

public business." Va. Code 2.2-4300(C). Va. Code 15.2-2100 et seqhas a similar competitive

bidding requirement, and therefore creates the same bidding right. While this right does not

guarantee a right to any particular contract, it does grant a right in the bidding process, and that

process is not one which the City has the discretion to arbitrarily deny to selected potential

bidders. Here, Defendants deprived Plaintiffs of that right by refusing to lease the property in

accordance :vulrfh t5.2-2102 or to follow the strictures of the VPPA. This constitutional question

is intimately tied to the question above: whether Defendants failure to award the lease in

accordance with state law or to comply with the terms of the VPPA was in violation of state law.

The constitutional inquiry only serves to further underscore the obligation that Defendants had to

comply with state law to ensure that "all qualified vendors have access to public business."

III. With Respect to Count I, Equal Protection Requires that the City Demonstrate a

Rational Basis for Distinguishing Between a for-profit and non-profit facility

Under equal protection, the basis of the distinction between for-profit and non-profit

"must have a direct relation to the purpose of the law, and must present a distinction which

renders one class, in truth, distinct or different from another class." City of Newport News v.

Elizabeth City County, 189 Va. 825,84!,55 S.E.2d 56,65 (lg4g).Equal protection requires that

"'the classification rest on real and not feigned differences, that the distinction have some

relevance to the purpose for which the classification is made, and that the different treatments not

be so disparate, relative to the difference in classification, as to be wholly arbitrary."' City of



Portsmouth v. Citizens Trust Co., 216 Ya. 695, 698,222 S.E.2d 532, 534 (1976) (quoting

l4/alters v. City of St. Louis, 347 U.S. 231,237 (1954).

In challenging PlaintifPs demurrer, the City recognizes that state law does not

specifically empower the City to differentiate between for-profit and non-profit businesses in the

awarding of a lease pursuant to Va. Code $ I5.2-2I00 et seq. Instead, the City seeks to come

through the back door by arguing the converse, stating that "[t]he Complaint fails to identify any

statutory or common law restriction on a City's ability to place such a limitation on the use of its

leased public property." However, as demonstrated below in more detail, this statement stands

Dillon's Rule on its head. Dillon's Rule requires that, once challenged, the locality must

demonstrate the specific grant of power from the legislature which authorizes the challenged

action, or explain how the authority for the distinction is necessarily implied from the grant of

the general power.

Additionally, the City argues that because the "distinction between nonprofit and for

profit programs" has been recognized as a rational distinction for awarding student loans and

food stamps, it is automatically considered a rational basis for awarding a lease on public land.

Interestingly, the City does not attempt to explain what actually is rational about its decision to

limit bids on the lease to non-profit facilities. The City's general argument ignores the difference

between a government outlay and a statute designed to insure that a city receives fair value for

the use of public property, and as such must fail.

a. The Lease and the Use Agreement are Inextricably Entwined.

The Lease and the Use Agreement cannot be seen as independent of one another. As set

fonh in the Complaint, the public notice for bids on the Lease attached a Use Agreement and

required thaf a Use Agreement be included in all bids. Compl 122. Other than this Use



Agreement and its provisions for exclusive space reserved for City use and favorable rates for

City residents, the only quid pro quo for the Lease was a rent of $1. Consequently, when

analyzing the Lease, it is necessary to do so within the context of its relationship to the Use

Agreement, and vice versa.

b. Dillon's Rule

"Dillon's Rule stipulates that municipal corporations have only those powers expressly

granted by statute, those necessarily implied therefrom, and those that are essential and

indispensable to the exercise of those expressly granted." Advanced Towing Co. v. Fairfax

County Board,280 Va. 187,193,694 S.E.2d 621 (2010). As applied by the Virginia Supreme

Court, courts are to engage in the following analysis:

Thus, the Dillon Rule is applicable to determine in the first instance, from express
words or by implication, whether a power exists at all. If the power cannot be
found, the inquiry is at an end. On the other hand, where a power is found to exist
but the question is whether it has been exercised properly, then the 'oreasonable

selection of method" rule may be applicable, and, as we will demonstrate later,
the inquiry is directed to whether there may be implied the authority to execute
the power in the particular manner chosen.

Commonwealth v. Arlington County Bd.,2I7 Va. 558, 575,232 S.E.2d 30 (1977). Plaintiffs do

not challenge that the City of Charlottesville has the authority, pursuant to Va. Code $ 15.2-

2100, to lease public land to a private entity. However, that lease must be made pursuant to Va.

Code $$ 15.2-2101 and 15.2-2102 which governs the sale and lease of municipal property.

Though no court in Virginia has been called upon to render an opinion on the purpose or

goalsof $15.2-2100 etseq anditspredecessorstatutes,theAttorneyGeneral'soffrcehasissued

an opinion that 'othe lease of any municipal property, whether or not dedicated to public use ...

must be made pursuant to the notice and competitive bidding requirements of $$15.1-307

through 15.1-310." 1989 Va. AG 125, 126-127 (1989) (emphasis added). As the City is well



aware, the purpose of $$15.2-2100 et seq. o'is to safeguard public property and ensure that it not

be appropriated by private selÊinterests for an extended term to the detriment of the public

without due consideration by the governing body." 2004 Ya. AG 38, 39 (2004). Clearly, the

legislature expressed the intent to safeguard the public. "The notice and public bid requirements

prevent the hasty or clandestine disposition of municipally owned real property by a city or town

council." Id., citing 2 A. Howard, Commentaries on the Constitution of Virginia 854-55 Q97$;

Town of victoria v. Ice, Etc., co., 134 Ya. 124, 132, I 14 S.E. 89, 91 (1922); 1986-1987 Att'y

Gen. Ann. Rep. 135, 139 n. 3, 86-87 Va. AG 135, 139 n.3.1 The restrictions imposed by $ 15.1-

307 on the power of a city or town to lease its property are strictly construed. See Town of

Victoria, 134 Y a. at 128-29, I 14 S.E. at 90.2

This presents two difficulties for the City. The first is whether the City is allowed to issue

a lease notice which restricts the subsequent use of the land for the purpose of a fitness or

recreational facility. The second is whether it is allowed to restrict the property to use by only a

non-profit entity. V/ith respect to the restriction on use, the City argues that state law does not

"limit the municipality's discretion in prescribing the terms and conditions of such a lease," and

cites to Va. Code 15.2-1810 ("The terms and provisions of any such lease shall be prescribed by

the goveming body..."). However, this citation to the code section addressing the lease of land

for the specific purpose of swimming pools reveals the weakness of the more general argument.

' In contrast, the City argues that "Section 15.2-2102... vests considerable discretion in the local goveming body
when awarding a lease of public property." Defs' Brief, pg. 2. This statement, which is made without any citation,
appears to be based on the fact that 15.2-2102 allows a cþ to reject a higher bid and accept a lower bid. However,
their parenthetical citation includes the language from 15.2-2102that the city may only reject a higher bid if "some

reason affecting the interest of the cþ or town makes it advisable to do so." In other words, the rejection may not be

arbitrary or capricious, and must have some rational, explainable basis.
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Va. Code 15.2-2100 et seq does not contain similar language, nor does it authorize the lease of

land for a specific purpose like 15.2-1810.3

Curiously, the City has already conceded it did not have the authority to provide for

fitness services for its residents (Demurrer, pg. 6). Yet, that is precisely what the City did. "The

proposed Lease was restricted so that the only acceptable use was for a ononprofit youth and

family community recreation program to construct a facility to operate their program."'Compl.

!f6. Protesting that it did not have the authority to do what it clearly did does not provide the City

with a defense. And by tying the lease to the Use Agreement (Compl. nn2l-23), the City also

mandated the acquisition of reduced rate services for its residents (Compl. 1T27). With respect to

each of these restrictions, the City must demonstrate that it has some rational basis for the

exercise of that authoritv.

c. Distinction between profit and non-prolit

The Use Agreement, the acceptance of which was required to otherwise bid on the lease,

mandates a particular preferential rate structure for City residents. Compl. Exh.7, pg. 3. By

requiring a particular rate structure, the City undercuts its primary argument for why a distinction

befween a for-profit and a non-profit furthers the goals of the City. Having already required a

particular rate structure for the operation of the facility in the Use Agreement, the basis for the

distinction in the Lease cannot have been cost to the end-user.a 'Without the abilitv to state a

rational basis for the distinction. it must be considered arbitrarv.

3 Indeed, Va. Code 15.2-1810 specifically contemplates that a locality will gain revenue from such a lease, and use
that revenue to construct its own recreational facilities. "All moneys received by a locality under this section shall
constitute a fund for the development and improvement of recreational facilities within such locality." Va. Code $

15.2-1810

n This assumes that the cost to the public to use the facility in question is a valid basis to award a lease subject to
15.2-2102 in the frst place.
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Seeming to recognize this problem, the City instead relies on an argument that a

distinction between for-profit and non-profit facilities is always valid. In support, the City cites

two cases which recognize the validity of a distinction in two very specific circumstances. In

Miller v. Ayres,2l3 Ya. 25I (1972), the Virginia Supreme Court noted that it was rational to

distinguish between aid to students attending for-profit versus non-profit institutions. However,

the basis for this distinction was that students attending for-profit schools would be using

government money to "pay tuition fees set at a level which makes possible profit," i.e. likely

higher tuition. A similar logic underlies the decision in Thurmond v. Block,640 F. Supp. 588

(V/.D. Tenn. 1986), which upheld the limitation of cerüain federal food stamp benefits to

nonprofit group homes, noting that "by their very nature for profit institutions exist to create

profits, nonprofit institutions do not." As noted above, by requiring a particular rate structure,

the City has already ensured that anyone wishing to operate a for-profit facility would have to

charge the same fees to City residents as would the non-profit facility, thereby rendering the

distinction in Miller and Thurmond entfuely irrelevant. The other cases cited by Defendants are

inapposite to this case.s

In contrast to the City's argument that adistinction between for-profits and non-profits is

always permitted, the United States Supreme Court has refused to allow states to distinguish

between for-profit and non-profit entities under the Commerce Clause:

From the State's standpoint it may well be reasonable to use tax exemptions as a
means of encouraging nonprofit institutions to favor local citizens,

t ln Ctub ltalia,470 F.3d at 298,the plaintiff s equal protection claim is not based on the non-profilfor-profit
distinction, but instead on the conditions placed on any new bidders once the town had already received the first
proposal.InEuropeanConnections &Tours,Inc.v. Gonzales,480 F.Supp.2d 1355 (N.D. Ga.,2007),Plaintiffwas
complaining that it was not treated the same as non-profit matchmaking services and for-profit dating sites that did

not tårget international women.

t2



notwithstanding any possible adverse impact on the larger markets in which those
institutions participate. Indeed, if we view the issue solely from the State's
perspective, it is equally reasonable to use discriminatory tax exemptions as a
means of encouraging the growth of local trade. But as our cases clearly hold,
such exemptions are impermissible. See, e.g., Bacchus Imports, Ltd. v. Dias,468
U.S. 263, 273 (1984). Protectionism, whether targeted at for-profit entities or
serving, as here, to encourage nonprofits to keep their efforts close to home, is
forbidden under the dormant Commerce Clause.

Camps Newþund/Owatonna, Inc. v. Town of Harrison, 520 U.S. 564, 587-588 (1997). The

City's blanket argument must therefore be incorrect.

In order to satisfy Dillon's Rule, the City of Charlottesville must provide some rational

basis for its decision to limit the scope of bidders to only those willing to operate a non-profit

facility, particularly where the City has already disclaimed that it would be a direct customer of

that facility. Tellingly, while the Defendants' brief discusses the need to provide only a rational

basis for the distinction, it never actually offers such an explanation, plausible or otherwise.

"When presumptive reasonableness 'is challenged by probative evidence of unreasonableness,

the challenge must be met by evidence of reasonableness."' Schefer v. City Council of Falls

Church,279 Ya.588, 595, 691 S.E.2d 778 (2010), quoting Boørd of Supervisors v. McDonald's

Corp.,26l Ya. 583, 590, 544 S.E.2d 334,339 (2001). Because the Complaint alleges facts to

support that the City did not, and cannot, do so, the restriction in the lease was improper.

d. The nature and language of the lease is a violation of the purpose of Va. Code

$ 15.2-2102, and therefore void øb inítío

The Complaint alleges that the purpose of the lease and Use Agreement, and in particular

the language which was chosen, was to ensure that the City would receive only one bid, from the

YMCA. Because the lease was designed to ensure only a single bidder, there was guaranteed to

be no opportunity for competitive bidding, which is both the purpose and the requirement of

15.2-2102. 1989 Va. AG 125, 126-127 (1989). Indeed, the outcome of a lack of competitive

l3



bidding is seen in the lease rate ($1 per year) on land that is estimated to have a value of over

half a million dollars. Compl. Exh. 3, pg. 4. The result of this sweetheart lease is to provide a

private entity a below-market lease which damages the City twice: once by depriving it of

market rents; and twice because as a non-profit, the YMCA does not pay taxes on the revenue it

generates. Were the City to have properly noticed the lease, it could have expected to receive

both a market lease generating annual revenue and increased business tax revenues.

By noticing the lease in the manner it did, the City Council determined to give the lease

to an entity before it ever solicited bids, and to do so in a manner which amounted to a give-away

to a private entity. Such an action violates 15.2-2102, and must therefore be considered void.

IV. The City's Payment of Additional Funds Contingent on Construction of Additional
Aquatic Space Violates Va. Code $ 2.2-4303

In response to Count II, the City argues that its payment of $1.125 million to the YMCA

is an action authorized by Va. Code $ 15.2-953, which governs donations to charitable

institutions and associations, etc., even though the Complaint specifically alleges that that

payment was not in fact a donation, but was instead contractually contingent upon the

construction of additional aquatic space that would be exclusively used by the City and upon

providing preferential rates to residents of the City. Compl. 1T49. No explanation is offered as to

how this argument can be squared with the City's statement that it does not have the authority to

procure recreational services for its residents.

The City's actions were ultra vires in that Code $ 15.2-953 does not authorize the City to

make a donation which is specifically conditioned on the construction of a particular facility and

the exclusive use of a portion of that facility. Indeed, the contractual nature of the payment

makes it impossible to even call it a donation. As discussed above, Dillon's Rule specifically

t4



limits the manner in which a city may exercise its authority. The ability to contract with a

charitable orgarization for the acquisition of goods or services is not "necessarily implied" in the

language of the statute nor is it "indispensable to the exercise of [the] expressly granted" right to

make donations. Advanced Towing Co. v. Fairfax County Board,280 Va. 187,694 S.E.2d 62I

(2010). "To imply a particular power from a power expressly granted, it must be found that the

legislature intended that the grant of the express also would confer the implied." Commonwealth

v. Arlington County Bd., 217 Va. 558, 577,232 S.E.2d 30,42 (1977). "If there is a reasonable

doubt whether legislative power exists, the doubt must be resolved against the local goveming

body." Board of Supervisors v. Reed's Landing Corp., 250 Ya. 397, 400,463 S.E.2d 668, 670

(lees).

The City has lumped together two different concepts: the method by which the City

actually makes the payment (appropriation of public funds, transfer of real estate, etc.) and the

conditions required by the City in exchange for the payment (i.e. the building of additional

aquatic space per the Use Agreement and preferential rates for City residents). Indeed, the City

ignores the fact that the payment is contractual in nature. Code $ 15.2-953 says only that the City

is authorized to make an appropriation of funds or donation of real estate or other method, but

does not specifically require that it be made by budget line item, special distribution, placement

in the CIP, or similar action. Pursuant to the "reasonable selection of method" ruleo6 the City is

free to make the donation in whatever form it chooses, so long as that method is contemplated by

statute.T But the City's freedom to choose the method by which it makes a charitable donation

u When the statutory grant of authority has been expressly made, but the statute is silent upon the "mode or manner"

of execution, localities are to use a "reasonable selection of method." Advanced Towing, supra, citing

Commonweqlth v. Arlington County Bd.,2l7 Va. 558, 573-74,232 5.8.2d30,40 (1977).

7 AG Op. ADMINISTRATION oF GOVERNMENT,ã}}2 Va. AG 70 (01-094) (Town not authorized to provide

in-kind services to civic association because in-kind contributions not included in section 15.2-953.)

15



does not impliedly confer the authority to make the payment conditional upon a quid pro quo or

by contract. Put another way, Code $ 15.2-953's authorization of charitable donations does not

grant the City the authority to trade a donations for perfornance under a contract in order to

evade the requirements of the VPPA.

In arguing that Va. Code $ 15.2-953 authorizes the City to make the donation conditional,

the City argues that the $1.125 million dollar payment is not subject to the VPPA. This argument

ignores the allegations in the Complaint that the $1.125 million dollar payment was made for the

express purpose of gaining additional aquatic space and exclusive use of that space for City

residents, among other purposes. Though the City has urged this Court to adopt its previous

ruling that Va. Code 15.2-953 actually authorizes conditional donations, the nature of the City's

payment is far different from the County's "donation."

Under the logic advanced by the City, the Use Agreement is simply an attachment to the

Lease. Unfortunately, this argument ignores the fact that the City has given the YMCA

something of significant monetary value; a de føcto payment which is renewed each year as the

difference between a market lease and $1 per year. When coupled with the $1.125 million which

guarantees the construction of additional aquatic space and exclusive use of that space to the City

(See Compl. Exh. 3, pg. 3; Exh. 6, pg. 2; Exh. 7, pg. 5), it is clear that the City was seeking a

service which should have been subject to an RFP, but desired to award tlte "contract" to the

YMCA without outright public bidding. Such actions are an impermissible attempt to end-run

the VPPA.
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CONCLUSION

For all of these reasons, both the Lease and Use Agreement are in violation of both Va.

Code $ 15.2-2100 et seq. and the VPPA. As such, they are void ab initio and must be properly

re-noticed.
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